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NMpeancnosme

[NonaBnsiomiee OONBIIMHCTBO JIIOAEM — TIpaxXgaHe 3aKo-
HorocayHbele. OJHAKO HMKTO M3 HAC HE 3aCTpaxoBaH OT MO-
BBIIIIEHHOTO BHMMAaHUS MPaBOOXPAHUTEIbHBIX OPraHOB. XOTs
OBl pa3 B XXM3HU JTI0O0T0 MOTYT BBI3BaTh Ha JIOMPOC B KAYECTBE
CBUAETENS WK 3aepXaThb B aAMUHUCTPATUBHOM WJIM YTOJIOB-
HO-IIPOLIECCYaIbHOM MOPSIAKE, KTO-TO CTAHET OI03PEBaeMbIM,
OOBUMHSIEMbBIM, U K HEMY TIPUMEHSIT Mepy IIpeceyeHus, Halpu-
Mep JOMAaIlIHUI apecT WK 3aKJIoueHue o cTpaxy. Hemapom
HapoIHAas MyAPOCThb YYUT: OT TIOPHMBI M OT CYMBI He 3apeKaiics.

Kaxk Bectr cebs B 3TUX cUTyalmsx?

Ha uyrto paccuutbiBath?

Yero nobuBaThcs?

Kaxk neiicTBoBaTh Mo 3aKOHY?

Kak n3zbexarb KOHMIMKTA CO CIEACTBUEM U IPU 3TOM OT-
CTOSITh CBOIO TTO3ULINIO?

Yro nenath, €CJIM HE XBaTaeT BPEMEHU U IOPUINYECKUX M10-
3HaHUI1, YTOOBI BO BCEM AETaAbHO pa3o0parbcs?

V kaxnoro rpaxmaHnuHa Poccum ecTh IpaBo Ha IOJIyde-
HUE KBaTU(ULINPOBAHHON IOPUANYECKOM ITOMOIIY, a B paMKax
YrOJIOBHOIO Jiejla — IpaBoO Ha MojlyyeHre OecruiaTHOW Iopuam-
4yecKoil rmoMoiuu. M MHOro apyrux mpas, O KOTOPBIX CJIEIYET
3HATh 3apaHee, YTOObI HE MPOIYCTUTh TOT CAMbIiA MOMEHT, KOT-
Ja MOXXHO UX IPUMEHUTH B CBOIO IOJIb3Y.

DTa KHUTA COAECPXKUT OTBETHI HA TUITMYHLIC BOIIPOCHI, BO3-
HUKaII1e y rpaxaaH: 1) mpu3HaHHBIX CBUAETEISIMU MO yTO-
JIOBHOMY Aey; 2) 3adepKaHHBIX IIPaBOOXPAHUTEIbHBIMU OP-
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Mpeaucnosue

raHamu; 3) nomo3peBaeMbIX WU OOBUHSIEMbIX B COBEPIICHUU
MPECTYIJICHUS;, 4) 3aKJIIOUYSHHBIX TT0JI CTPAXKY.

Hair yurarenb y3HaeT, B KAKOM MOPSIAKE COIJIACHO 3aKOHY
JIOJIKHO TIPOBOAMTHCS 3ajepKaHue, Kakas MaKCUMaJbHO BO3-
MOKHasI TIPOJOIKUTEILHOCTD 3a/Iep>KaHus U OT YEro OHa 3aBU-
CUT, 4TO OyIeT, ecliv clieJoBaTe/ib He Pa3bsICHUT MOJ03peBae-
MOMY Wi OOBUHSIEMOMY €r0 IIpaBa, KaK n30eXKaTh 3aKII0UEHUS
TMOJI CTPaXKy ¥ MHOTOE APYroe, YTO 3HAIOT U TOTOBHI paccKa3aThb
MPAKTUKYIOIIME aIBOKATHI.

MBI OTBETUJIA Ha BOIIPOCHI O 3alllUTe 0 YTOJIOBHOMY ey,
YTOOBI TOMOYb MOI03PEBAEMBIM Y O0OBUHSEMBIM BEICTPOUTD OT-
HOIIIEHUS C aJlBOKATOM, JIY4llle ITOHSATh CBOE IIPOLIeCCYyaabHOE
nojioxkeHue. Pacckazanu, Kak 3asiBUThb XOIaTailcTBO MJIM OO-
KaJIoBaTh NECTBUS CleloBaTelisl, KaK UCYUCIISITh CPOKU pac-
cliefOoBaHUs U Kya IM0XAaJIoBaThCs Ha aABOKATA, €CJIM OH ILIOXO
HCITOJIHSIET CBOU O0S3aHHOCTH.

C ysadceruem, agmopot



FnaBa 1.3agepxaHue

1. Yto Takoe 3agepKaHue?

3anepkaHue — 3TO lOpuUaMyYecKasl Tpolienypa, KoTopas
MMPOBOAUTCST 1 OOPMIISIETCS JIMOO MO TpaBUJIaM, IPEIYCMO-
TpeHHBIM KomekcoM Poccuiickoit Pegepauyu o6 amMUHU-
cTpaTUBHBIX MpaBoHapyieHusx (magee KoAIl P®), nubo no
MpaBujiaM, YCTAHOBJIEHHbBIM YTOJIOBHO-IPOILIECCYAIbHBIM KO-
nekcoMm Poccuiickoit @enepaumu (manee YIIK P®). Ecnu 3a-
JepxkaHuto rmoasepraetcs yeaoBek (1o KoAIl PO moryT 3anep-
JKMBAThCS M TPAHCITOPTHbBIE CPEICTBA, B TOM YMCJIE Cyaa), TO €ro
cBoboma orpannumBaeTcs. [Ipexne Bcero cBoboaa repeaBiKe-
HUsI, HO HE TOJIbKO OHa.

3anepxkaHue, apecT, 3aKJIIOYeHKE IO/ CTPaXy U colepKa-
HUE MO/ CTpaxKei, HeCMOTpPsI Ha UX MPollecCyalbHbIe pa3Inyus,
10 CYTH €CTb JuileHue cBodoanl. B cBs3u ¢ aTum EBponerickuii
Cy[ 110 IIpaBaM 4eJIoBeKa, OTMeUasl, 4YTo JIUIIeHUEe (PU3NICCKOU
cBOOOIbI (haKTUUECKM MOXKET MpUoOpeTaTh pa3HOOOpasHbIe
(opMbI, He Bcerga aaekBaTHBIE KJIACCMYECKOMY TIOPEMHOMY
3aKJII0YCHUIO, MIpeajiaracT OLEeHUBATh UX He M0 (hOpMaIbHBIM,
a 1O CYIIHOCTHBIM TpM3HaKaM, TaKUM KakK TPUHYAUTEIb-
HOe MpeObIBaHUE B OTPAaHMYEHHOM IPOCTPAHCTBE, U3OJISILIMS
yeJoBeKa OT OOILEeCcTBa, CeMbU, MpEeKpallleHHue BBIMOJIHEHUS
CITy>kKeOHBIX 00S3aHHOCTEI, HEBO3MOXHOCTh CBOOOIHOIO Ie-
pENBUKEHUSI M OOIIEHUSI C HEOrPAaHWYEHHBIM KPYIOM JIMIL
(myskr 14 mocranoBnenus ot 01.07.1961 mo meny «Jloynecc
(Lawless) nmpotuB Mpnangum» (Ne 3), mynktsl 92 u 102 mocra-
HoBJieHust oT 06.11.1980 o meny «'yumapou (Guzzardi) mpo-
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naBa 1. 3apepxaHue

B Utamun», yHKTH 55 1 68 nmoctaHoBneHus ot 28.10.1994
o geny «Mroppeit (Murray) mpotus CoenmHeHnHoro Koposes-
CTBa»), IMyHKT 42 noctaHoBneHus oT 24.11.1994 no neny «Kem-
mai (Kemmache) mporuB @panium» (Ne 3).

Br16op Komekca M, COOTBETCTBEHHO, BUAA 3aJep:KaHUS 3a-
BUCUT OT Buja IMpousBonactsa. Eciau Bo30Oyxknaercs aejio ob ai-
MHUHUCTPATUBHOM IIPaBOHAPYIIEHUH, TO B COOTBETCTBUHU CO CTa-
Theit 27.1 KoAIl P®, B KoTopoii iepeurciaeHbl Mepbl obecrede-
HUSI TPOU3BOJICTBA 110 JeJTy 00 aiMMHUCTPAaTUBHOM TIPaBOHApY-
LIEHUU, MOXET MPUMEHSITLCS aIMUHUCTPATUBHOE 3alepKaHue
WJIY 3a/iepXKaHue TPAHCIIOPTHOTO CPECTBA (B TOM YMCIIE CYTHA).

AIMUHUCTPATUBHOE 3afcpXXaHUE IMPOBOIMUTCS IIO IpaBU-
nam ctatbeu 27.3 KoAIl P®. OHo saBasieTcst KpaTKOBPEMEHHBIM,
o oOlIeMy IMpaBUIy Ha CPOK A0 TPeX 4acoB, oGOpMIISIETCS
nporokonom. I[lpaBuna 3agepxaHus TpaHCIIOPTHOIO CPEACTBA,
a Takke CydHa, JOoCTaBJieHHOro B moptT Ppccuiickoit @enepa-
LIWH, 3aKperuieHbl B cTaThax 27.13 n 27.13.1 KoAll PO.

B yromoBHOM mpolecce MpeaycMOTpeH TOJbKO OOWH BUJ
3aiepKaHUsl — 3adepicanue nodo3pesaemoeo, KOTOpoMy IOCBSI-
meHa riasa 12 YITIK P®.

¢ Baxuo! C 10puIn4ecKoii TOYKI 3pSHMSI TTPOCTO 3aep3Ka-
HUS He cyliecTByeT. B KaXkToM KOHKPETHOM cJlydyae Halo yTou-
HSITh, C YEM Bl UMEETe JeJI0: a) aIMUHUCTPAaTUBHBIM 3a/epKa-
HUeM; 0) 3amepXaHMeM TPAaHCIIOPTHOTO CPENCTBA; B) 3a/epKa-
HUEM CyIHa, TocTaBjieHHoro B mopT Poccuiickoit @eaepauinu;
I') 3a7iepKaHueM T1003PEeBAEMOTO.

3anep:kaHue MoJA03peBaEMOro — JIMIIb OJHA PUHYAUTEb-
Hasl Mepa U3 JOBOJIbHO Pa3HOOOPA3HOTO CIKMCKAa Mep YroJioB-
HO-TIpOIleCCyabHOrO MpuHYyXAeHus. [lomMmumo 3amepxkaHus
MOI03PEeBAEMOr0o, B 3TOT CIUCOK BXOIST MEpbl IpecedyeHusl
(monmucka o HeBbIe3/Ie M HaljieXalleM MoBeIeHU M, TOMalllHU
apecT U Jp.) U MHbIE MEPHI MPOLECCYATbHOTO MPUHYXIACHUS
(00s13aTeNILCTBO O SIBKE, NpUBOI U T.1.). Hayee mon 3agepka-
HUEM MbI Oy/ieM Moapa3yMeBaTh 3aep>KaHue Mo103peBaeMoro.

3anepxaTb MOTYT JajeKo He KaXIOro IOoA03peBaeMoro.



1. Yro Takoe 3apepaHue?

IIpexne Bcero uMeeT 3HaYeHUE, B KAKOM IPECTYIUIEHUU Bac
MOJ03PeBalOT; MIPEAYCMOTPEHO 3a €T0 COBEpIIEHNE HaKa3aHue
B BUE JIMIIEHUs cBOOOoabl wiM HeT. Eciu na, To 3amepxaHue
JIOTTyCKaeTCsl, €CIM HET, TO He JOMYCKaeTCs.

IToaToMy mpu nepBoit BO3MOXXKHOCTH CMOTPHUTE HA NepeYyeHb
BH/IOB HAKA3aHWI B CAHKIMH CTATHH, MO KOTOPOW BO30YyXKIEHO
YT0JIOBHOE J1€J10.

besyciioBHO, JuilieHne cBOOOABI BMECTE C IPYTMMU BUIAMU
HaKa3aHWI YIIOMUHAETCS B MOAABJISIIONIEM OOJIBILIMHCTBE CTaTei
OcobenHoi1 yactu YronoBHOro Kojekca Poccuiickoit Menepa-
uuu (nanee YK P®) — nMeHHO TaM ornrcaHbl COCTaBbI TPECTYII-
JleHuid. D10 1 MomeHHnYecTBO (cT. 159 YK P®), u npucBoeHue
v pactpata (ct. 160 YK P®D), u He3akoHHOE TTONTy4eHre Kpe-
muta (cT. 176 YK P®), u MHOTME OpyTyie JesTHSI.

Ho penkue uckimoueHus 6piBaroT. Hampumep, KiieBeta (Bce
yactu ctatbu 128.1 YK P®), HezakoHHOE IIpearpuHUMATE b~
ctBono 4. 1 ct. 171 YK P®D, Menkuii KoMMepUYeCcKUil MOIKYII I10
9. 1 cT. 204.2 YK P® nuinennem cBoOOIBI HE HAKa3bIBAIOTCSI.
CrnenoBaTenbHO, 3aAepKMBaTh IO MOAO3PEHUIO B COBEPIICHUU
STUX IPECTYIUICHUI HEJb34.

B cootBerctBuu co ct. 91 YVIIK P® 3anepxanue mpuMeHs -
eTCsl, €CIIN:

1) YenoBek 3aCTUrHYT NPU COBEpPLUEHUM NPECTYNNEHUA UMK cpasy
nocne;

2) Ha 3TOro YenoBeka Kak Ha COBEepLUMBLLIErO NpPecTynneHue yka-
3anu noTepnesLIMe U o4eBUaLbI;

3) Ha 3TOM YerioBeKe UNu ero oaexae, NP1 HEM UK B ero Xunuiie
o6Hapy>+<eHb| ABHbl€ cneabl NpecTynneHna.

JI1o60oro M3 mepeyMrcaeHHBIX OOCTOSATEILCTB IOCTAaTOYHO,
YTOOBI OrPAaHUYUTH CBOOOIY TAKOTO YeJ0BeKa CPOKOM A0 48 ya-
COB C BO3MOXHOCTBIO MPOJJIEHUSI 3TOIO CPOKa CYIOM, O YeM
ele OyIeT cKa3aHO HILKE.

Ectb u apyrue odoCcTOSITEILCTBA, TPU HAJTUYMM XOTS ObI Of1-
HOTO M3 KOTOPBIX MOTYT TIPOBECTH 3alepKaHue. ITU o0CTOsI -
TEJIbCTBA YYUTHIBAIOTCS, €CJIM HUYETO M3 BhILIETIEPEYNCIEHHO-
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